
ffiitfiti 
APR ') IM12 IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA 

IMSCH BLACKWELL, LLP, 

Plaintiff, 

V. 

UNIVERSITY OF NEBRASKA AT 
OMAHA; DR. JOHN CHRISTENSEN; 
and TREV ALBERTS, 

Defendants. 
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COMPLAINT FOR 
WRIT OF MANDAMUS 

Plaintiff Husch Blackwell, LLP ("Husch Blackwell"), for its complaint for a writ of 

mandamus against Defendants University of Nebraska at Omaha, Dr. John Christensen, and Trey 

Alberts (collectively "Defendants"), states and alleges as follows: 

THE PARTIES  

1. Husch Blackwell is a Missouri limited liability company with partners and an 

office located at 1620 Dodge Street, Suite 2100, Omaha, Nebraska. Husch Blackwell is a full 

service law firm and does business in Douglas County, Nebraska. The attorneys in Husch 

Blackwell's Omaha office are citizens of Nebraska. 

2. The University of Nebraska at Omaha ("UNO") is a Nebraska public institution of 

higher education, funded by the taxpayers of the State of Nebraska. UNO's principal office is 

located at 202 EAB, Omaha, NE 68182. UNO is subject to the State's public records statutes, 

found at Neb. Rev. Stat. § 84-712 et seq. 

3. Dr. John Christensen ("Christensen") is the Chancellor of UNO. Christensen is 

an employee of the State of Nebraska, and he utilizes state resources in performing his duties, 
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including state-owned computers and servers. Christensen's office is located in Douglas County, 

Nebraska. 

4. Trey Alberts ("Alberts") is the Athletic Director at UNO. Alberts is an employee 

of the State of Nebraska, and he utilizes state resources in performing his duties, including state-

owned computers and servers. Alberts' office is located in Douglas County, Nebraska. 

JURISDICTION AND VENUE 

5. This Court has jurisdiction over the subject matter of this action pursuant to Neb. 

Rev. Stat. § 84-712.03, as this action seeks a writ of mandamus requiring UNO, Christensen, and 

Alberts to comply with a valid and reasonable public records request submitted by Husch 

Blackwell on November 7, 2011, which has heretofore been refused. 

6. This Court has personal jurisdiction over Defendants because they are residents of 

Douglas County, Nebraska. 

7. Venue is proper in this Court pursuant to Neb. Rev. Stat. § 84-712.03 because the 

state employees (UNO, Christensen, and Alberts) who have custody of the public records sought 

by Husch Blackwell's public records requests are residents of Douglas County, Nebraska and 

may be served in Douglas County, Nebraska. 

FACTUAL ALLEGATIONS  

8. Husch Blackwell has been engaged in a dispute with Defendants over public 

records related to the termination of the football and wrestling programs at UNO since June 

2011. At each turn, Defendants have unreasonably and intentionally refused to comply with 

their duty to produce public records. Defendants have refused to produce certain documents and 

demanded unreasonable fees and costs when documents were actually produced. 
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9. Defendants have refused to produce public records or make a basic search for 

public records, despite the fact that their activities were funded by taxpayers, they are state 

employees, and all documents relating to their activities are records the public is statutorily 

entitled to. To date, UNO has failed to provide a satisfactory explanation for their refusal to 

produce public records. 

10. Husch Blackwell has exchanged numerous letters with Defendants and the 

Deputy General Counsel of the University of Nebraska, John Wiltse ("Wiltse"), on this matter. 

Several key details and exchanges between Husch Blackwell and Mr. Wiltse on behalf of UNO, 

Christensen, and Alberts are set forth below. 

11. On June 24, 2011, Husch Blackwell sent Defendants a legal hold notice, 

informing them that the firm had been retained by UNO student-athletes to review and evaluate 

their legal rights and available remedies related to the termination of the UNO football and 

wrestling programs, and to pursue litigation as needed and warranted. The letter informed 

Defendants that litigation was imminent, and that they had a duty to protect and preserve all 

potentially relevant evidence, including communications related to the same. A copy of the June 

24, 2011 legal hold notice is attached hereto as Exhibit A. 

12. Also on June 24, 2011, Husch Blackwell issued its first public records request to 

Defendants (the "June 24 PRR"). The June 24 PRR contained 25 separate requests for public 

records. In response to the June 24 PRR, Defendants agreed to produce certain records 

(primarily those previously produced to press outlets in response to their previous public record 

requests) and agreed to produce other documents only if search terms were used (as proposed by 

Defendants) and if Husch Blackwell paid the exorbitant advanced deposit of $9,000. 
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13. On September 2, 2011, after failing to reach an agreement as to cost and search 

terms with Defendants on the June 24 PRR, Husch Blackwell limited the outstanding PRR to just 

4 categories of documents (the "September 2 PRR"). Defendants again refused to produce the 

records without using search terms and again demanded a large deposit ($6,000), which did not 

include collection costs. 

14. On November 7, 2011, Husch Blackwell withdrew the June 24 PRR and the 

September 2 PRR, and issued an extremely limited public records request (the "November 7 

PRR") to Defendants. A copy of the November 7 PRR is attached hereto as Exhibit B. 

15. The November 7 PRR requested the following narrow category of documents: 

a. All e-mails and letters between John Christensen and Trey Alberts from 

June 1, 2010 to April 30, 2011. 

b. All e-mails and letters from John Christensen to Ken Stinson, Walter 

Scott, Jim Young, Dana Bradford, J.B. Milliken, and/or Clary Castner, from June 1, 2010 to 

April 30, 2011. 

c. All e-mails and letters received by John Christensen from Ken Stinson, 

Walter Scott, Jim Young, Dana Bradford, J.B. Milliken, and/or Clary Castner, from June 1, 2010 

to April 30, 2011. 

d. All e-mails and letters from Trey Alberts to Ken Stinson, Walter Scott, 

Jim Young, Dana Bradford, J.B. Milliken, and/or Clary Castner, from June 1, 2010 to April 30, 

2011. 

e. All e-mails and letters received by Trey Alberts from Ken Stinson, Walter 

Scott, Jim Young, Dana Bradford, J.B. Milliken, and/or Clary Castner, from June 1, 2010 to 

April 30, 2011. 
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16. Husch Blackwell further limited the request by agreeing that the search for 

records may be limited to the University's e-mail server(s) and the desktop or laptop computers 

issued by UNO to Christensen or Alberts, if users are permitted to save e-mails or documents to 

local computers. Although electronic files stored in other locations had to be preserved pursuant 

to the litigation hold notice, they were not subject to the November 7 PRR. 

17. The correspondence that is sought in the November 7 PRR is limited in time and 

is limited to the group of individuals previous statements by UNO, Christensen and/or Alberts 

have identified as "community leaders" who were consulted regarding UNO's transition to 

Division I and the elimination of the football and wrestling programs. 

18. None of the records sought in the November 7 PRR fall within the exceptions to 

the public records statute, which exceptions are listed in Neb. Rev. Stat. § 84-712.05. 

19. Since the November 7 PRR was issued, Defendants have steadfastly refused to 

comply with the request. Instead, Defendants have insisted that they will produce none of the 

public records without Husch Blackwell agreeing to limit the search by using particular search 

terms. Defendants have proposed that the search be limited to the following terms: Summit, 

Football, Wrestling, Denney, Behrns, Budget, and Division I. 

20. There is nothing in the Nebraska public records statutes that requires that the 

records sought by a party must be limited by any particular search terms. Moreover, given the 

narrow scope of the November 7 PRR, there is also no practical reason to do so. To the extent 

that Christensen and Alberts corresponded with each other and the individuals listed in the PRR 

within the scope of their employment or using state resources, the records are public and are 

therefore discoverable. 

OMA-339901-2 

5 



21. Additionally, Defendants' contention that the requests in the November 7 PRR are 

not limited by search parameters is simply untrue. The request is limited by the location to 

search, the timeframe involved, and the small list of senders and recipients. Those limitations 

serve as the search terms. 

22. On December 21, 2011, Defendant formally and fmally refused the November 7 

PRR. Wiltse stated: "You have been informed that fulfilling your request using subject terms 

would cost more than $50, provided with an estimate and an advance deposit amount. I have 

declined to fulfill your request without using subject terms, and estimated that if such a request 

were fulfilled, it would cost more and take longer than the November 11 estimate. You have not 

paid an advance deposit, so work will not proceed. The University will be closed for winter 

break from December 26, 2011 until January 2, 2012. If you are dissatisfied with the response 

you have received, you may appeal as specified in Neb. Rev. Stat. § 84-712.03 (Reissue 2008)." 

23. On February 29, 2012, Husch Blackwell reminded Defendants of their continuing 

duty to preserve relevant documents. 

COUNT I—Writ of Mandamus  

24. Husch Blackwell incorporates the allegations contained in paragraphs 1 through 

23 as though set forth here in full. 

25. Husch Blackwell seeks the records described in its November 7 PRR, which is 

incorporated herein by reference. 

26. The records sought in the November 7 PRR are public records, subject to a 

request by the public pursuant to Neb. Rev. Stat. § 84-712. 

27. None of the records sought in the November 7 PRR fall within the exceptions to 

the public records statute, which exceptions are listed in Neb. Rev. Stat. § 84-712.05. 
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28. Defendants have failed to properly comply with the November 7 PRR, as required 

by Nebraska statute, in. that Defendants have refused to produce the requested documents and 

have imposed conditions on the receipt of records which are not authorized by law. 

29. Defendants are subject to a writ of mandamus from this Court, pursuant to Neb. 

Rev. Stat. § 84-712.03, requiring them to properly comply with the November 7 PRR. Husch 

Blackwell requests that a writ of mandamus be issued. 

30. Husch Blackwell will pay for the reasonable costs necessary to find and produce 

the requested records, and will provide an advance deposit once a reasonable amount is set by 

the Court. 

31. Husch Blackwell is entitled to the attorneys' fees and costs incurred by it in 

pursuing this action, pursuant Neb. Rev. Stat. § 84-712.07. 

PRAYER FOR RELIEF 

WHEREFORE, Husch Blackwell prays: 

(1) That the Court set this matter for hearing as soon as practicable, and that it be 

given priority over all other cases, as required by Neb. Rev. Stat. § 84-712.03. 

(2) That the Court issue a writ of mandamus requiring Defendants to fully comply 

with Husch Blackwell's November 7 PRR; 

(3) That the Court set the cost and advance deposit required to be paid by Husch 

Blackwell for the records sought in the November 7 PRR; 

(4) That the Court award Husch Blackwell the attorneys' fees and litigations costs 

reasonably incurred in pursuing this action, pursuant to Neb. Rev. Stat. § 84-712.07; 

(5) That the Court award such other and further relief as it deems just and proper 

under the circumstances. 
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DATED: April 

 

, 2011. 

  

MISCH BLACKWELL, LLP, Plaintiff. 
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Michael S. Degan (NE #20372) 
Henry L. Wiedrich (NE #23696) 
HUSCH BLACKWELL, LLP 
1620 Dodge Street, Suite 2100 
Omaha, Nebraska 68102 
Tel: (402) 964-5000 
Fax: (402) 964-5050 
mike.degan@huschblackwell.com  
henry.wiedrich@huschblackwell.com  

Attorneys for Plaintiff 
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